
1 23. There was a manufacturing defect in the fruit mix when it left Defendants' possession 

2 and control. The fruit mix was defective because it contained HA V. The presence of HAV was a 

3 condition of the product that rendered it unreasonably dangerous. 

4 24. There was a marketing defect in the fruit mix when it left Defendants' possession and 

5 control. The fruit mix was defective because it contained HA V and Defendants failed to give adequate 

6 warnings of the product's dangers that were known or by the application of reasonably developed 

7 human skill and foresight should have been known. Defendants also failed to give adequate warnings 

8 and instructions to avoid such dangers. Defendants' failure to provide such warnings and instructions 

9 rendered the fruit mix unreasonably dangerous. 

10 25. Defendants' conduct was a direct, proximate, and producing cause of Plaintiff's injuries 

11 and damages set forth below. 

12 26. Defendants are therefore strictly liable for importing, manufacturing, distributing, 

13 marketing, and selling defective and unreasonably dangerous fruit mix and introducing it into the 

14 stream of commerce. 

15 

16 

17 

18 

27. 

28. 

SECOND CAUSE OF ACTION 

(Negligence) 

Plaintiff hereby incorporates paragraphs 1 through 26 above. 

Defendants owed Plaintiff a duty of ordinary care in the manufacture, preparation, 

19 testing, packaging, marketing, distribution, and selling of the fruit mix in question. Further, 

20 Defendants owed Plaintiff the duty of warning or instructing Plaintiff of potentially hazardous or life-

21 threatening conditions with respect to the fruit mix. 

22 

23 

24 

25 

26 

27 

28 

29. Defendants breached their duties in one or more of at least the following ways: 

a. 

b. 

c. 

d. 

negligently importing, manufacturing, distributing, and marketing the fruit mix; 

failing to properly test the fruit mix before placing it into the stream of 

commerce; 

failing to prevent human and/or animal feces from coming into contact with the 

fruit mix; 

failing to adequately monitor the safety and sanitary conditions of their 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 30. 

e. 

f. 

g. 

h. 

1. 

J. 

premises; 

failing to apply their own policies and procedures to ensure the safety and 

sanitary conditions of their premises; 

failing to adopt and/or follow FDA recommended good manufacturing practices; 

failing to take reasonable measures to prevent the transmission of HA V and 

related filth and adulteration from their premises; 

failing to properly train and supervise their employees and agents to prevent the 

transmission of HA V and related filth and adulteration from their premises; 

failing to warn Plaintiff and the general public of the dangerous propensities of 

the fruit mix, particularly that it was contaminated with HA V, despite knowing 

or having reason to know of such dangers; and 

failing to timely disclose post-sale information concernmg the dangers 

associated with the fruit mix. 

Defendants' conduct was a direct, proximate, and producing cause of Plaintiffs injuries 

15 and damages set forth below. 

16 31. All dangers associated with the contaminated fruit mix were reasonably foreseeable 

17 and/or scientifically discoverable by Defendants at the time Defendants placed the fruit mix into the 

18 stream of commerce. 

19 

20 

21 

22 

32. 

33. 

THiRD CAUSE OF ACTION 

(Breach of Implied Warranties) 

Plaintiffhereby incorporates paragraphs 1 through 31 above. 

Defendants are merchants who manufacture, import, distribute, and market fruit mix. 

23 Plaintiff is a consumer. 

24 34. Defendants breached the implied warranty of merchantability by impliedly warranting 

25 that their fruit mix was of merchantable quality and fit for human consumption when it was not due to 

26 the presence of HA V. Plaintiff reasonably relied upon Defendants' skill and judgment as to whether 

27 the fruit mix was of merchantable quality and fit for human consumption. 

28 35. Defendants breached the implied warranty of fitness for a particular purpose, by holding 
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1 out unreasonably dangerous fruit mix (i.e. fruit mix containing HA V) to the public as being safe when 

2 they knew or had reason to know that the fruit mix was not safe and that the public would conswne the 

3 fruit mix. 

4 

5 

36. 

37. 

Defendants did not disclaim these implied warranties. 

Defendants' conduct was a direct, proximate, and producing cause of Plaintiff's injuries 

6 and damages set forth below. 

7 

8 

9 

38. 

39. 

DAMAGES 

Plaintiff hereby incorporates paragraphs 1 through 3 7 above. 

Defendants' conduct was a direct, proximate, and producing cause of Plaintiffs injuries 

10 and damages, including but not limited to damages in the past and future for the following: pain and 

11 suffering, mental anguish, physical impairment, physical disfigurement, loss of enjoyment of life, 

12 medical and pharmaceutical expenses, travel and travel-related expenses, emotional distress, lost 

13 wages, lost earning capacity, loss of consortium, and other general, special, ordinary, incidental and 

14 consequential damages as would be anticipated to arise under the circumstances. 

15 

16 

17 

18 

19 

40. WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

a. Past and future economic and non-economic damages; 

b. Court costs; 

c. Pre- and post-judgment interest at the highest rate allowed by law; and 

d. For such other general and special relief as the Court deems just and proper. 

20 JURY DEMAND 

21 Plaintiff demands a jury trial for all triable claims. 

22 Dated: June 3, 2013 

23 

24 

25 

26 

27 

28 

ON & LUKE, L.L.P. 
Ron Simon 
(Pending Pro Hac Vice) 

Attorneys for Plaintiff 
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